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Pending before the Couit is Counterclaim Plaintiffi'Defendant Orleans Capital Managenlent 

Co~poration's Motion for Partial Summary Jud_ment (instrument KO. 16). 

I. 

On November 3, 2.004: PlaintiffJanet W. Tallerine ("Plaintiff' or "Tdlerine") brought this 

carlse ofaction against Defendants Orleans Capital klanagement Corporation ("OCM"), Louis Crane 

("Clrane"), Farrell L. Crane, Jr. ("F. Crane"), John W. Gordon ("Gordon"), and Rodney J. Abele 

("Abelc") (collectively "Defen&nts") alleging to~tious nlisconduct, illegal termination of her 

employment and taking of her stock without authorityl and breach of her employment agreement 

(Instrument No 1 ; at 9- 1 0) .  This C ~ u r t  has: diversity jurisdiction over this 1an.suit pursuant to 28 

U.S.C. t; 1332. 

In 1991, OCM was folmed a co1por.ztio11 that nnnages institutional and individual 

invest~nents. !Id., at 2). One ofthe fou~ding owners of OCM ~ v a s  a venture capital fi~m called Artfer, 

which contribrlted mostly all of the capital needed to fund the establishment and operations of OCM. 

(Instsurnent S o .  24, at 1 1. Tallerine. along with the other owners. contributed nominal investlllent 

capital ( I d )  '4s a result of .4rtfer's large capital contribution. it received all oftlie Class ,4 common 



stock issued by OCh.1, and the remaining shasehoiders received Class B common stock. (Id.? at 1-21, 

At the time OChl was founded, each of the Class B shareholders executed and signed an 

employment agreement that automatically renewed on an annual basis (Instrument No. 1 ,  at 3: see 

nl-vo Instrument No. 16, at 3). The agreement outlined the restrictions on the ability to transfer the 

Class B cnnul~on stock, as well as prox;ided OCM and the other Class B shareholders with the right 

to acquire common stock issued in the event of termination of emplojment. (Instrument No. 24, at 

2) The redemption right outlined in the emplqment agreement was to prevent Clws B shareholders 

&om prenlaturely lea~.ing the company ~vith their st ick and pmicipating in the value of the company 

hnded and created by Anfer and the other shareholders. ( Id . ) .  

On or about Febluzuy 7. 1994, OChl's Class B shareholders agreed to buy out Artferthrough 

a recapitalization of OCM. (I(1.j. To fund the recapitalization, the Class B shareholders borrowed 

$750,000 from First Bank and Trust, which has since been paid. (Id.;see aiso Instrument No. 25, at 

5 ) .  During this capital reorganization, ncn- common stock was issued to replace the existing Class B 

common stock. (Instrument No 23. at 2). Plaintifmaintains that it ~5~a.s her understanding that when 

she signed the conmmercinl pledge agreements related to the new common stock, the restrictions to 

transfer the Class B common stock, outlined it1 the 199 1 enlplopent agreement, terminatedwiththe 

surrender and callcellation of that stock, and that the restrictions were no Ionger applicable to the 

newly issued stock (Id. ,  at 3). On the other hand, Defendant OCM believes that even though certain 

provisions in the en~loyment agreement address the then-existing Class B common stock, section 

9 of the en7piojmmt ageemcnt. which gives it the right. to redeern stock upon termination, applies 

to all of the shares, including the newly issued common stock, of the Company owned by the 

Executive. (Instrument No 16, at 3. 



Also during the time of thr recapitalization. OCPvl's shareholders executed and signed a 

Memorandum of Understvlding ("hIOLT"], the purpose of which 7va.s to serve as an agreement that 

certain corporate documents would be re~~ised in light of the reorganization. (Instrument No. 24? at 

3: Instrument No. 1 6 ,  at 3). The &IOU stated that "appropriate revisions" would be made to the 199 1 

emplopent  agreements. which all enlployees and shareholders had signed. (Inst~ument Yo. 16, at. 

4j.  The MOT_' alsa stated that a new shareholders' agreement governing the restrictions on 

transferability and options to purchase and sell the outstanding cotnrnon and preferred shares of the 

company would be executed. (Instrunlent N o  1 : at 5-6) .  Although the Class B common stuck was 

cancelled and replaced by new common stock, no revisions were ever made to the enlployment 

agreements, and the shareholders never executed new shareholder agreements. (Instrument No. 16, 

at 5 ;  Instrument No. 1 ,  at 5 ) .  

Plaintiff Tallerine was a fgunding shxehnlder of OCh?, held the title of Managing Director, 

and was a marketing executive f ~ r  OCM. (Instrumrlnt No. 1 ,  at 2-31, Tallerine's capital investment 

in OChf was $S57,50. which ~ v a s  pajment at S 1 013 par+ value for her 857.5 shares of Class B common 

stock. (Inst~ument No. 15 .  at 6). OCM's primary place ofbusiness is in Louisiana. In 2003? however, 

Tallerine relocated to Houston, ?'exas, setup I? satellite office in Houston with the consent ofOCh4, 

,and co~ltinued her job with OCl1 as marketing executive. (Instrument No. 16; at 3; Instrument No. 

I ,  at 5 ) .  

Defe~ldmt OChl alleges that once Tallerine relocated, she did nut do herjob. (Instrument No. 

16, at 33). OCM further alleges that Tallerine was notified that her job performance during the time 

she moved to Houston wa5 not satisfactory. ( I d ! .  To the contrary, Tallerine alleges that itaftel. 

securing counsel in an eRort to determine the value of  her interests in OCM for estate planning 



pu-poses and to become better infamed and to play a more active role as a dll-ector of OCM, 

individual directors of OCM began acting in a hostile manner toward her. (Instrument S o .  1, at 6). 

Specifically, Plaintiff states in her Conylaint that in the summer of 2004, Crane, President of OCM 

and Gordon, m OCM shareholder, called her and stated that they had been discussing a possible 

acquisition of OCM by Tnistmark National Bank ("Trustmark"). (Id.). She hrther alleges that both 

Crane and Gordon stated that her eff~rts to secure information fronl the company could potentially 

jeopardize the deal. ( Id . ) .  Despite this, Plaintfist&tes that she continued to insist on receiving more 

de~ailed information about the Trustmark acquisition, and was finally able to setup a board meeting 

with the other dir.ectors where she \r7as accompanied by counsel. ( I d ,  at 7). D u ~ g  this board 

meeting: Plaintiff avers that Defendants were openly hostile toward her, and made a t t enps  to 

intinlib~te her for asserting her rights 3s a shareholder and director. (id.). On or about October 8, 

2004, Crano dissenllllated a memorandum regarding his meetings with Trustmark. Plaintiff alleges 

that she made numerous demands for crane to clarifj! the memo, but that Crane failed to do so. (Id.: 

at 8). 

On or about October 38, 2004, OCM brought a la~vsuit against Plaintiff in state court in 

Louisiana seeking a declasatoty judgment ~ ~ ~ h i c h  would have entitled the executives and shareholders 

of OCM to tennina:e Plaintiff and to redeem Plaintiffs stock. (Instrument No. 1 ,  at 9). Venue was 

found to be improper, and the case 1yl.a~ transferred to the United States District Court for the Eastern 

District of Louisiana. [Instrunlent No.  23, at 6). Plaintfls motion to disnliss was grantedin that case, 

but it is uriclear fiom the record, as no order is attached LS an exhibit, whether it was dismissed for 

lack of jurisdiction 01- on the merits. (Id). 



On October 29, 3003, OCh4 te*minated Tallerine. citing both the with and without cause 

ternination provisions, sections 6 I (a) and 6.2 respectively, in the employment agreement. 

(Instrument Yo. 16, at 3) At the tirrle of Tallelme's termination from OCM, she owned 1400 shares 

of OChI stock ( I d )  Included in OCM's t e r n a t i o n  letter to Tallenne uras notification that it was 

exercising its option to purc.hasz Tallerine's stock. pursuant to Section 9 of the employnent 

agreement (Id. at 4). Section 9 of the enrplqment agreement reads as follo\\7s 

111 the event this Agreement is terminated pursuant to Section 6 hereof and the other 
Class B Shareholders have not exercised their rights and;o~. hlfilled their obligations. 
if any, to purchase Executive's shares, Executive shaIl be required to promptly so 
notify the Company and thz Company shall ha~re an option. but shall not be obligated 
to purchase, upon tlotice to Executive within thirty (30) d q s  after such notification, 
all of the shares ofthe Company owned by Executive at a purchase price equal to the 
greater of (i) the number of shares multiplied by the "book value" per share as such 
term is defined in Schedule 8 . 2  attached hereto and made a part hereof, or (ii) an 
amount determined by the Board of Directors of the Company in its sole discretion. 
Such purchase price may be paid in cash or as athenvise provided in paragraph 8.3 
of Section 8 of this Ageernent. In the event the Company exercises its right to 
purchase under this Section 9, Executive must, ,and hereby agrees to, immediately sell 
all shares of rhe Company owned by him to the Con~pany 

(Instrument No. 16, Exhibit 2, st 9 )  The letter also stated that the stock redemption purchi3se should 

be concluded on or before Kovember 19: 2003. (Instrument No. 16, Exhibit F). The stock owned by 

Plamtiff h s  not been redeemed (Ins~r-~ment Xo 24, Plaintiffs Affida~it, at 4). On January 5,2005, 

Defendants' counsel sent Plaintiffs counsel aletter demanding that Plaintiffsurrender her stock (Id.) 

plaintiff claims that she has not surrendered said stock because the letrer contained neither a tender 

nor an offer regarding the purchase (id) Further. Plaintiff alleges that Defeildarlts' efforts to redeem 

her shares of OCM stock are a result of an illegal termination done solely for the purpose of forcing 



her to transfer her shares back to OCh1 at less than fair market value; and to allon: Defendants to 

obtain her rightful share of the profits (Instrument 'do. 1 ,  at 9-1 0). 

On June 28, 3005, Defendant:.Counterclaun Plaintiff OCM filed this Motion for Partial 

Summary Judgment. (Instrument No. I t ; ) .  Defendant asserts a counterclaim against Plaintiff for 

breach of contract and requests specif c perfomunce of the 199 1 employment agreement signed by 

Plaintiff (Id., at 1). Speciiically. OCM is seeking permission from this Court: pursuant to the 199 1 

employment agreement, to redeem Plaintiffs stock in OCM, as she is no longer an enlployee of the 

company because according to OCM, Plaintiff was terminated pursuant to provisions in the 

emplnynent agreement,. ( Id . ) .  Defendant nlaintains that its employment agt-eernent is unanibiguousj 

and that the express terms ofthe agreement allow for it to redeem Plaintiffs shares. (Id. ,  at 2). OCh1 

refutes Plaintiffs argument that the MOU signed in 1994, which stated that "appropriate revisions" 

would be ~ ~ d c  to the employment agreement: cancelled the 1991 employment agreement., 

(/d.).Defendant fufihel- states that although the hlOC was si_med during the 1993 recapitalization of 

OCM, no revisions to the etnploqmet;t agreement were ever made. OCM contends that a 

discussiott!nlemora1du1~1 of u~~de~.~:atldiilg regarding making revisions to an already existing 

agreement does not necessarily evidence an inter:.t to terminate the pre-existing employment 

agreement. (Id. ) . 

On August 8: 2005, PlaintiffTallerine filed her Response to Defendant's Motion for Partial 

Summary Judgment (Instru~nent No. 24j. Plaintif argues that the MOU executed in 1994! 

concun-eatly xvith the recapkalization of OCM, was meant to cancel the restrictions on the Class B 

comnlon stock contained in the 1991 employment agreement. (Id.,  at 3). She fu~ther  contends that 

Defendant's motion f ~ r  partial sunmary judgment is premature because certain conditions precedent 



have not been met. (Id., at 6 ) .  Specifically; Plaintiff states that although OCM said in its termination 

letter to her that it was exercising its option to redcern Plrzi~ltiff's shares, 0C.M neither stated a price 

nor tendered p a p e n t  and OCM did not demand surrender of the stuck. (Id'. , at '7). Plaintiff also 

cla3m.s that it was not until the filing of her Response to Defendant's Motion for Partial Sumnxuq' 

Judgment that Defendant OCM sent a letter to her counsel, dated January 5, 2005, which made a 

demand that she tender her stock to OCM. (Id.).  Plaintffmaintains, however, that despite this letter, 

Defendant OCTvl has not taken the steps set forth in the emplojment agreement to redeem her stock. 

Namelyl Plaintiff states that Defendant has still failed to detennine the stock price and tender 

payment. (id.). 

In the alternative, Plaintiff argues that the 199 1 employment agreement and the 1994 MOL1 

are ambiguous, and therefore, a genuine issue of matel-ial facr: exists as to whether the 1991 

restrictions were intended to appljr to the new comnon stock, and whether the 1994 MOU cancelled 

the former restrictions. (Id..  at 14-15). Further. Plaintiff avers that the 1994 MOU constitutes a 

novation of the stock repurchase obligations that had been previously set forth in the 1991 

emploqment agreement ( I I . ,  at 17). Lastly, Plaintiff contends that the 1991 stock restrictions are 

unenforceable because although the instruments contemplated in the 1994 MOU were never 

executed, OChl is no? now able to suggest the 1991 rest~ictions continue to exist because of its 

failure to structure [lie I-c~ised a id  I i e i r  agreements that would have stenmed G.om the 1994 MOU, 

(Iii., at 18-20). 

On September 8. 2005, Defendant OCh.1 filrd its Reply to Plaintiffs Response to its Motion 

for Partial S u m y  Judgment. (Instrument. No. 25j Defendant argues that Plaintiffs argument 

regarding restrictions on transfer (section 8 of the e q l o y n e n t  agreement) is misplaced, as t.he issue 



before this Court deals with OCM's right to redeem an employee.ishareholder's stack upon his:"nr 

temiination pursuant to section 3 of the enlploynent agreenlctlt. (Id. ,  at 1 j. Defendant also contends 

that Plaintifffailed to prove in her Response that OCiM's redemption right pursuant to section 9 was 

cancelled due to the rscapitaliza~ion and the execution of the 1993 hlOU. (Id., at 1-2). OCM points 

out that it provided proof in its motion for partial sunxnaq judgn~ent that the right to repurchase 

employee/shareholder stock existed after the 1994 recapitalization (id, at 8) Specifically, OCM 

notes that two employces.:sharsholdel.s left OChf after the recapitalization, and in both cases, the 

employeesishareholders tendered rheir stock to OCM as required under the 1991 employment 

agreement. ( Id . ,  at 8-9; see illso Instrument No. 16, at 5-61, Defendant further avers that in 

accordance w:ith Louisiana law, the 1994 MOU did not act as a novation to the employnent 

agreement because it only con~emplated a "nlrre modification" of the employment agreement, not the 

extinguishment of the agreement. (Instrument No. 25. at 6-71, Lastly, Defendant argues that its 

motion for partial sumnlal): jud-ment is not premature because it has acted in accordance with the 

requiremenis of section 9 of the 1 99 1 employment agreement. (Id. : at 9- 1 1) .  

LI. 

Surnmaiy judgnlent is appropi-iate if no genuine issue of material fact exists and the moving 

party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56.  A fact is "material" if its 

resolution it1 favor of one pal-ty might affect the outcome of the suit under go~erning law. See 

Amiersoil v. L i b c ~ t j  Lobby, ilrc., 477 U.S. 242> 248 ( 1986); see nho Ihrited Stoics v. An-on, 954 

F 2d 249, 251 (5th Cir. 1992). .4n issue is "genuine" if the evidence is sufficient for areasonable jury 

to re t~un a verdict for the nonmoving party. See Aridenon, 3'77 U.S. at 248. If the evidence 



rebutting the motion for sununary judgment is only colorable or is not significantly probative, 

summary judgment should be panted.  See id. at 25 1 1; see illso Tilor~rirs v. Bczrton Lodge, Ltu'.. 174 

F.3d 636, 644 (5th Cir. 1999). Tnr summary judgment procedure, therefore, enables a party "who 

believes there is no genuine issue as to a specific fact essential to the other side's case to demand at 

least one sworn arenneilt oftlzat [specific] fact before the lengthy pl.ocess continues.'' Lujan v, ,Vc?r11 

IViidl$e Fed'?!, 497 U.S.  871, 886-88 (1990). 

Under Rule 56(c), the moving party bears the initial burden of informing the district court of 

the baqis for its belief that there is an absence of a genuine issue for trial and of identifying those 

poi-tions of the record that demonstrate such absence. See Itlarslrshifn Elec. Indus. Co. I:. Zenith 

Rlic!io Corp., 375 L' S .  576, 586-87 (~1986); see ul-so Burge i... Pt~risIl of Sf. Tammuny, 187 F.3d 452, 

464 (5th Cir. 1999) 

TVhere. the moving party has met its Rule 56(c) burden, the nonmovant "must do more than 

simply show that there is some metaphysical doubt as to the material facts . . . . [Tlhe nonmoving 

party must come fonvard with specitic facts showing that there is a genuine issue for vial. "' 

~~lr i t s~ishi t i~  Elcc.. I i~dus.  Co. v. Zei~i'ril Rudio Cot?., 375 U.S. at 556-87 (quoting FEU. R. CII~.  P.  

56(e.)) (emphasis in oiiginal). Spe also Ce1ore.x Corp. 1:. Cotreti. 477 U.S. 3 17,322 (1 986); Engstrorn 

v. First,Vrf'/ Bank, 47 F.3d 1459, 1462 (5th Cir. 1995). To sustain the burden, thenonmoving party 

must produce evidence admissible at trial. See Avderson, 477 U.S. at 242; see niso Thomas v. Price, 

975 F 2 d  23 1, 235 (5th Cir. 1992) ("To avoid a summary judgment, the nonmoving party must 

adduce admissible evidence ~~hic.11 creates a fsct issue.";!. 

The Court reviews the facts in ;he light most favorable to the nonmovmt and draws all 

reasorlable inferences in favor ofthe nonmovant. Sfe Bro~r?? v. Bunge Corp., 207 F.3d776,7S 1 (5th 



Cir. 2000) "The mere existence of a scintilla of evidence in suppo1.t of the plaintiffs position ~ l i l l  be 

blsufficient; there nust  be evidence on which the j u ~ q  c o ~ ~ i d  reasonably find for the plaintfl" 

Anderson, 477 L1.S. at 252. 

ID. 

In iuterpreting a conti.act. the Cou~t ' s  ultimate goal is to determine the parties' intent. 

Cnmphell~'. ;lfelto?i, 8 17 So. 2d 69,73-75 (L,a. 2002j. Briefing by both parties indicate that Louisiana 

law governs the emploqment agreement, 2nd therefore, this Court will use the Louisiana Civil Code 

to guide its interpretation of the agreement in this case. (Instrument No. 16, at 9; Instlvnlent No. 23, 

at 8). "The interpretation of a contract is the deterrnirmtion of the common intent of the parties with 

courts giving the contractual words their generally prevailing meaning unless the words have acquired 

a technical meaning." Id. (citing La. Civ. Codc arts. 2045, 2047, Louisinnc-r Ins. Gutrr. AssJ?i v. 

Zr2rerstrrie Fire & Cnsurrl{j: Cb., 93-691 1 (La. 1994): 630 So. 2d 759, 763). In an effort to ascertain 

the parties' intent, the Court must first determine whether the contract is unambiguous. C'irrripbell; 

817 So. 2d at 75. "JVhen the words of a ccntract are clear and explicit and lead to no absurd 

consequences, no further interpretation may be made in search ofthe intent ofthe parties." /ti. (citing 

La. Civ. Code art. 2046). To the contray, par01 or extrinsic evidence is admissible ~vhei-e tlir contract 

is ambiguous or in other v.cor&. the common intention of the parties is not discemable &om the 

written agreement. Id,  (citing Ortego 1.. Stilte, Th?.ougl~ the Dep ' t  of Trans. & Develop., 96- 1322 

(La.2-25-97), 689 So,  2d 1358) "A contract is considered ambiguous on the issue of intent when 

either it lacks a provision bearing on that issue, the terms of ausitten contract are susceptible to tnore 

than olle interpretation, there is uncertaintj? or ambiguity a s  to its provisions. or. the intent of the 



parties calnot be ascertained %om the language emp!oyed." id. (citing La. civ. Code art. 1848 

(formerly La Ch7. Code art. 2276j) (citations omitted). 

In this case, PlaintifTTallerine contends that the 1991 employment agreement was modified 

andior terminated by the 1993 .Clemorandurn ~Xlnderstanding ("MOU5), entered into during OCM's 

recapitalization, which stated that the shareholders agreed to make "appropriate re\!isionsW to the 

employment conti-acts of each of OCM's employees.'shareholders. (Instiument No. 24, at 4). 

Defendarlt OCbI argues, however. that the 1991 eniploynent agreement has neither been modified 

nor terminated by the I994 MOC: as no revisions were eyer made to the employment contracts. 

(Instrument Ko 16. at 5; Instrument No. 1, at 16). Plaintiff's contention is based on the fact that the 

MOU explicitly provides that the obligation to execute the contenlplated future agreements was "of 

the essence ofthe overall agreement of the parties.'' (I~lstrurnent KO. 2.4, at 5). The MOU only states 

that the shareholders had contemplated rnakiir~g "appropriate revisions'' to the ernplo-mlent. agreement. 

The extent to which the shareholders intended to modify the 1991 employment agreement, however, 

is unclear. While the Court recognizes that the 1994 MOU does not explicitly terminate the 1991 

emploqment agreement, "cancellation of a written contract is not required by state lav.7 to be in 

writing." Sirackelf0r.d I-'. Letrvengootl, 532 So. 2d 1194, 1198 (La. Ct. App. 1988). "It may be 

effected by the ntutual consent of the parties, urhich may be orally evidenced." Id. (citing Frank 1:. 

;i[onvani, 51 3 So. 2d 1170 (:La. 1987)). Here. in order to determine the true intent ofthe parties, as 

expressed in the MOU: the Couit v:ould have to evaluate the cir-curnstances surrounding the 

formation of the hlOU. This w.oulil r eq~ i re  the Court to consider extrinsic evidence concetning the 

formation of the MOLT and testimony co~lcerning the extent to which the shareholders intended the 

MOU to modif>' and'or termhat ,te the 199 1 emplo!ment agreement. The consideration of extrinsic 



evidence it1 determining the intent of the parties is. in part, a question of fact. Carter v. BRMAP, 591 

So. I d  1 184, 1 188 ( L a  Ct. App. i 992). "[lln motions for summar>, judgment where a contract is 

ambiguous and the intent ofthe parties becomes a question of fact. vely often there are conflicting 

affidavits conce~ning the intent of the parties and granting a summary judgment is not appropriate." 

Id. at 1189. Therefore, the Court finds that there is a genuine issue of material fact as to the extent 

to n.hich the 1994 blOU was nleanr to modib and'or terminate the 1991 employment agreement. 

Even assuming the 1993 M O C  does not modify and~or- terminate the 1991 employment 

agreement, a genuine issue of nlateriai facr still exists as to whether the 1991 employment agreement 

was meant to apply to the newly issued comnlon stock. Provisions in the 199 1 agreement reference 

only the previously issued Class B colrmon stock. Plaintiff argues that because the 1991 agreement 

does not reference the newly issued common stock, the 1991 agreement is only applicable to the 

previously issued and cancelled Class B conunon stock. Defendant on the other hand, interprets the 

199 1 agreement to extend to "all shares." Therefore. OCM asgucs that although section 9 of the 

employment agreement makes reference to the Class B cotllnlon stock, OCM's right to redeem can 

be extended to all shares. The 1991 employment agreement is susceptible to more than one 

intetpretatiotl. and therrfose, the Gout finds it m~biguous as to whether the parties intended for the 

agreement to apply to the newly issued common stock. Campbell, 8 17 So. 2d at 75. In order to 

determine the tsue intent of rhe parties, the Court ~vuuld  have to consider extririsic evidence, 

IVlile consideration of extrinsic e\.idence is peinlissible to determine the tlue meaning of the 

agreement in the face of ambiguity, the Court finds that summary judgnent wouldnot be appropriate 

in this case, 591 So. 2d at 1192 ("ambiguity in a contract raises a question of intent, which 



is a question of fact precluding si lnmav judgment") Accordingly, Defendant OCM's Motion for 

Partial Surnmaly Judgment [Instrumnent Yo. l 6 j  is DENIED. 

Based on the foregoing, IT IS HEREBY ORDERED that Counterclaim PlaintifFDefendant 

Orleans CapitdManagement Corporation's Motion for PartinlSilmmary Judgment (InstrumentNo. 

16) is DENIED. 

The Clerk shall enter rhis Order and pro1 ide a cop3 to all pat-ties 

(6 
SIGNED on this the !@ day of March. 1006. at Houston, Texas 

UNITED STATES DISTRICT JUDGE 




